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OPINION
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This is an accelerated, interlocutory appeal from a temporary injunction prohibiting the sale

of property that is alleged to be subject to a right of first offer in a lease agreement. Before the trial

court granted the temporary injunction, it compelled the parties to arbitration pursuant to an

arbitration provision in the lease agreement and the motion of one of the parties. For the reasons set

forth herein, we conclude the temporary injunction is not void. We further conclude that the

remaining issues asserted seek an advisory opinion from this Court and that appellants—and perhaps

all parties—have delayed resolving the merits of their dispute through the arbitration as part of that

effort. We affirm the temporary injunction as to—and only as to—the complaint that it is void. We

decline to reach any further issue.



Background

Appellees Amirali and Asmita Veerjee and Al-Waahid, Inc. (the “Veerjees”) leased
commercial property from appellant Senter Investments, L.L.C." The lease agreement gives the
Veerjees a right of first offer to purchase the property in the event Senter agreed to sell the property
to a third party. Another provision states the tenant’s exclusive remedy for the landlord’s default is
an action for damages. And yet a third provision gives Senter, at its option, the right to resolve any
dispute about its breach of the lease by binding arbitration under the commercial arbitration rules of
the American Arbitration Association.

The Veerjees contend that Senter breached the lease by entering into a contract to sell the
property to a third party without recognizing the Veerjees’ right of first offer. They filed suit seeking
a declaratory judgment, damages for breach of contract and fraud, and a temporary injunction to
prevent the sale of the property to a third party. Senter moved to compel arbitration and to abate the
trial proceedings.” After a hearing, the trial court granted the motion to compel arbitration, but took
the motion to abate under advisement until the temporary injunction hearing.

Several days later, after the temporary injunction hearing, the trial court signed an order
granting the temporary injunction and the motion to abate. The temporary injunction order enjoins
Senter from, inter alia, selling the property to anyone other than the Veerjees. The order abates the
trial and all proceedings other than enforcement of the injunction pending completion of the
arbitration proceedings. The order contains a blank for setting the case for trial on the merits, but the
blank is not filled in. See TEX. R. CIv. P. 683 (requiring all temporary injunctions to include an order

setting the case for trial on the merits).

1
Appellant Ronald H. Dalton is a principal in Senter Investments, L.L.C.

2In their response to the motion, the Veerjees requested interim orders pending the arbitration, but cited the section of the civil practice and
remedies code applicable to international arbitrations. See TEX. CIV. PRAC. & REM. CODE ANN. § 172.175 (West 2011) (authorizing district court to issue
interim orders before or during international arbitrations). However, section 171.086 grants a trial court similar powers with regard to general
arbitrations. That section authorizes a trial court, before, during, or after an arbitration proceeding, to “restrain or enjoin: (A) the destruction of all or an
essential part of the subject matter of the controversy.” TEX. CIV. PRAC. & REM. CODE ANN. § 171.086(a)(3)(A), (b)(1) (West 2011).
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Senter filed this interlocutory appeal from the temporary injunction. See TEX. C1v. PRAC. &
REM. CODE ANN. § 51.014(a)(4) (West 2008). In five issues, it contends: (1) the trial court abused
its discretion by disturbing the status quo; (2) the trial court enforced part of the lease, the arbitration
provision, but ignored the exclusive remedy provision by granting a temporary injunction; (3) the
trial court’s temporary injunction “necessarily prejudges a part of the lease which is subject to the
arbitration proceeding”’; (4) the temporary injunction does not adequately explain why the Veerjees
have no adequate remedy at law, especially in light of the exclusive remedy provision; and (5) the
temporary injunction is void because it does not include a trial setting.

APPLICABLE LAW

The merits of the underlying controversy are not presented in a temporary injunction
proceeding and a party may not use an appeal of a temporary injunction to obtain an advance ruling
on the merits. See Dallas/Fort Worth Int’l Airport Bd. v. Ass’n of Taxicab Operators, USA, 335
S.W.3d 361, 364 (Tex. App.—Dallas 2010, no pet.). We have no jurisdiction to issue advisory
opinions. See id.

Further, parties may not delay resolution of the merits of their dispute to await the outcome of
an interlocutory appeal of a temporary injunction. See id. at 366—67; see also, Barnett v. Griego, 337
S.W.3d 384, 387 (Tex. App.—Dallas 2011, no pet.) (“Such a practice delays the ultimate resolution
of the merits of the parties’ dispute and wastes judicial resources.”). Except for a brief period during
which the interlocutory appeal statute stayed trial during all interlocutory appeals,” we have

repeatedly emphasized, following longstanding supreme court precedent, that the fastest way to

In 1997, the legislature amended the interlocutory appeal statute to stay the commencement of trial pending resolution of the interlocutory appeal.
Act of May 27, 1997, 75th Leg., R.S., ch. 1296, § 1, 1997 Tex. Gen. laws 4936, 4937. In 2001, the legislature excluded temporary injunction appeals
from the automatic stay. Act of May 17,2001, 77th Leg., R.S., ch. 1389, § 1, 2001 Tex. Gen. Laws 3575, 3575 (current version at TEX. CIV. PRAC. &
REM. CODE ANN. § 51.014(b) (West 2008)).






