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Respondents, current or former employees of pet it ioner Wal-Mar t , 
sought judgment against the company for in junctive and declaratory
relief, punitive damages, and backpay, on behalf of themselves and a
na t ionwide class of some 1.5 million female employees, because of
Wal-Mar t ’s alleged discr imination aga inst women in violation of Tit le
VII of the Civil Rights Act of 1964.  They cla im tha t local managers
exercise their discret ion over pay and promot ions dispropor t iona tely
in favor of men , which has an unlawfu l disparate impact on female
employees; and tha t Wal-Mar t ’s refusa l to cabin it s managers’ au-
thority amounts to disparate t rea tment .  The Dist r ict Court cer t ified 
the class, finding tha t respondents sa tisfied Federal Rule of Civil
Procedure 23(a), and Rule 23(b)(2)’s requirement of showing tha t “the 
party opposing the class has acted or refused to act on grounds tha t 
apply genera lly to the class, so tha t final in junctive relief or corre-
sponding declara tory relief is appropriate respect ing the class a s a 
whole.” The Nin th Circuit substantially affirmed, concluding, inter 
alia, tha t respondents met Rule 23(a)(2)’s commonality requirement 
and tha t their backpay cla ims could be cer t ified as pa r t of a (b)(2) 
class because those cla ims did not predominate over the decla ra tory
and in junct ive relief requests.  It also ru led tha t the class action 
could be manageably t r ied without depr iving Wal-Mar t of it s r ight to 
presen t it s sta tu tory defenses if the District Cour t selected a random
set of claims for valuation and then ext rapola ted the va lidity and
value of the untested claims from the sample set. 

Held: 
1. The cer t ifica t ion of the plaintiff class was not consisten t with

Rule 23(a).  Pp. 8–20.
(a) Rule 23(a)(2) requires a par ty seeking class cer t ification to 
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prove tha t the class has common “questions of law or fact .” Their 
claims must depend upon a common conten t ion of such a na ture tha t
it is capable of classwide resolution—which means that determina-
t ion of it s t ru th or fa lsity will r esolve an issue tha t is centra l to the
va lidity of each one of the claims in one st roke.  Here, proof of com-
monality necessar ily over laps with respondents’ merits contention 
tha t Wal-Mar t engages in a pa t tern or practice of discr imination. 
The crux of a Tit le VII inqu iry is “the reason for a par t icu lar em-
ployment decision ,” Cooper v. Federal Reserve Bank of Richmond, 467 
U. S. 867, 876, and respondents wish to sue for millions of employ-
ment decisions a t once. Without some glue holding together the a l-
leged reasons for those decisions, it will be impossible to say tha t ex-
amination of all the class members’ cla ims will produce a common 
answer to the crucial discr imination question.  Pp. 8–12.

(b) General Telephone Co. of S ou thwest v. Falcon, 457 U. S. 147, 
descr ibes the proper approach to commonality.  On the facts of th is 
case, the conceptual gap between an individua l’s discr imination claim
and “the existence of a class of persons who have suffered the same
injury,” id., a t 157–158, must be bridged by “[s]ign ifican t proof that 
an employer opera ted under a general policy of discriminat ion ,” id., 
a t 159, n . 15.  Such proof is absent here.  Wal-Mart ’s announced pol-
icy forbids sex discr imination , and the company has penalt ies for de-
nia ls of equal oppor tunity.  Respondents’ only evidence of a genera l
discr imination policy was a sociologist ’s analysis assert ing tha t Wal-
Mart’s corpora te cultu re made it vulnerable to gender bias.  But be-
cause he cou ld not est imate what percent of Wal-Mar t employment
decisions might be determined by stereotypica l th inking, h is t est i-
mony was wor lds away from “significant proof” tha t Wal-Mar t “oper-
ated under a genera l policy of discr imination .” Pp. 12–14.

(c) The only corpora te policy that the pla in t iffs’ evidence convinc-
ingly establishes is Wal-Mar t ’s “policy” of giving local supervisor s
discret ion over employment mat ter s.  While such a policy cou ld be 
the basis of a Tit le VII disparate-impact cla im, recognizing that a
cla im “can” exist does not mean tha t every employee in a company 
with tha t policy has a common cla im.  In a company of Wal-Mart’s
size and geographica l scope, it is unlikely tha t a ll managers would 
exercise their discret ion in a common way without some common di-
rect ion .  Respondents’ a t tempt to show such direct ion by means of 
stat istical and anecdotal evidence falls well short.  Pp. 14–20.

2. Respondents’ backpay cla ims were improperly cer t ified under 
Rule 23(b)(2).  Pp. 20–27. 

(a) Claims for monetary relief may not be cer t ified under Rule
23(b)(2), a t least where the monetary relief is not incidenta l to the
requested in junct ive or declara tory relief. It is unnecessary to decide 
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whether moneta ry cla ims can ever be cer t ified under the Rule be-
cause, a t a min imum, claims for individualized relief, like backpay, 
are excluded.  Rule 23(b)(2) applies only when a single, indivisible
remedy would provide relief to each class member .  The Rule’s h is-
tory and structure indica te tha t individualized monetary claims be-
long instead in Rule 23(b)(3), with it s procedura l protect ions of pre-
dominance, super iority, manda tory not ice, and the r igh t to opt out .
Pp. 20–23.   

(b) Respondents nonetheless argue tha t their backpay claims 
were appropria tely cer t ified under Rule 23(b)(2) because those claims
do not “predomina te” over their in junct ive and declaratory relief re-
quests. That interpretation has no basis in the Rule’s text and does
obvious violence to the Rule’s st ructural features.  The mere “pre-
dominance” of a proper (b)(2) in junctive claim does noth ing to just ify
eliminating Rule 23(b)(3)’s procedura l protections, and crea tes incen-
tives for class representatives to place a t r isk potent ia lly va lid mone-
ta ry relief cla ims.  Moreover , a dist rict cour t would have to reeva lu -
a te the roster of class members con t inuously to excise those who 
leave their employment and become ineligible for classwide in junc-
t ive or declara tory relief.  By con trast , in a proper ly cer t ified (b)(3)
class action for backpay, it would be ir relevan t whether the plaint iffs
are st ill employed a t Wal-Mar t .  It follows tha t backpay cla ims
should not be cer t ified under Rule 23(b)(2). Pp. 23–26.

(c) It is unnecessary to decide whether there are any forms of “in-
cidenta l” monetary relief tha t a re consistent with the above in terpre-
tation of Rule 23(b)(2) and the Due Process Clause because respon-
dents’ backpay claims are not incidental to their requested 
injunction. Wal-Mar t is ent it led to individualized determinat ions of 
each employee’s eligibility for backpay.  Once a pla in t iff establishes a
pat tern or pract ice of discriminat ion , a dist rict cour t must usually
conduct “addit iona l proceedings . . . to determine the scope of indi-
vidua l relief.” Teamsters v. United S tates, 431 U. S. 324, 361.  The 
company can then ra ise individual a ffirmat ive defenses and demon-
strate that its action was lawful. Id., at 362. The Ninth Circuit erred 
in  trying to replace such proceedings with  Tr ia l by Formula .  Because 
Rule 23 cannot be in terpreted to “abr idge, enlarge or modify any sub-
stantive r igh t ,” 28 U. S. C. §2072(b), a class cannot be certified on the
premise that Wal-Mart will not be entitled to litigate its statutory de-
fenses to individual claims.  Pp. 26–27. 

603 F. 3d 571, reversed. 

SCALIA, J ., delivered the opin ion of the Cour t , in which ROBERTS, 
C. J ., and KENNEDY, THOMAS, and ALITO, J J ., joined, and in which GINS-

BURG, BREYER, SOTOMAYOR, and KAGAN, J J ., joined as to Par t s I and III. 
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GINSBURG, J., filed an opinion concurring in  part and dissenting in part,
in which BREYER, SOTOMAYOR, and KAGAN, JJ., joined. 
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_________________ 

1 Cite as: 564 U. S. ____ (2011) 

Opinion of the Court 

NOTICE: This opinion is subject to formal revision before publication in the
preliminary print of the United States Reports. Readers a re requested to
notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington , D. C. 20543, of any typographica l or other formal er rors, in order
that corrections may be made before the preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 10–277 

WAL-MART STORES, INC., PETITIONER v. 
BETTY DUKES ET AL.  

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF  
APPEALS FOR THE NINTH CIRCUIT 

[June 20, 2011]  

J USTICE SCALIA delivered the opinion of the Court. 

We a re presen ted with one of the most expansive class 
act ions ever . The Dist r ict Cour t and the Cour t of Appea ls
approved the cer t ifica t ion of a class compr ising about one 
and a ha lf million pla in t iffs, cur ren t and former female 
employees of pet it ioner Wal-Mar t who a llege tha t the
discret ion exercised by their loca l supervisors over pay
and promot ion mat ters viola tes Tit le VII by discr imina t -
ing aga inst women.  In addit ion to in junct ive and decla ra -
tory relief, the pla in t iffs seek an award of backpay.  We 
consider whether the cer t ifica t ion of the pla in t iff class 
was consisten t with Federa l Rules of Civil Procedure 23(a ) 
and (b)(2). 

I  
A  

Pet it ioner Wal-Mar t is the Nat ion’s la rgest pr ivate
employer. It opera tes four types of reta il stores th rough-
out the count ry: Discount Stores, Supercenters, Neighbor-
hood Markets, and Sam’s Clubs. Those stores a re divided 
into seven nationwide divisions, which in turn comprise 41
regions of 80 to 85 stores apiece.  Each store has between 
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40 and 53 separa te depar tments and 80 to 500 sta ff posi-
tions. In a ll, Wal-Mar t opera tes approximately 3,400
stores and employs more than one million people. 

Pay and promot ion decisions a t Wal-Mar t a re genera lly 
committed to loca l managers’ broad discret ion , which is
exercised “in a la rgely subject ive manner .” 222 F . R. D. 
137, 145 (ND Cal. 2004).  Local store managers may in-
crease the wages of hour ly employees (with in limit s) with 
only limited corpora te oversight .  As for salar ied employ-
ees, such as store managers and their deput ies, h igher 
corpora te author it ies have discret ion to set their pay with-
in preestablished ranges.

Promot ions work in a simila r fashion.  Wal-Mar t per -
mits store managers to apply their own subject ive cr iter ia
when selecting candidates as “suppor t managers,” which is
the fir st st ep on the pa th to management .  Admission to 
Wal-Mar t ’s management t ra in ing program, however , does 
require tha t a candida te meet cer ta in object ive cr iter ia,
including an above-average per formance ra t ing, a t least 
one year ’s tenure in the applican t ’s cur ren t posit ion , and a 
willingness to relocate. But except for those requirements, 
regional and district managers have discretion to use their 
own judgment when select ing candida tes for management 
training. Promot ion to h igher office—e.g., a ssistan t man-
ager , co-manager , or store manager—is simila r ly a t the 
discret ion of the employee’s super ior s a ft er prescr ibed
objective factors are satisfied. 

B 

The named pla in t iffs in th is lawsuit , represen t ing the
1.5 million members of the cer t ified class, a re th ree cur -
ren t or former Wal-Mar t employees who a llege tha t the
company discr imina ted aga inst them on the basis of their 
sex by denying them equa l pay or promot ions, in viola t ion 
of Tit le VII of the Civil Rights Act of 1964, 78 Sta t . 253, as 
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amended, 42 U. S. C. §2000e–1 et seq.1 

Bet ty Dukes began working a t a P it t sburg, California, 
Wal-Mar t in 1994. She sta r ted as a cash ier , bu t la ter 
sought and received a promot ion to customer service man-
ager. After a ser ies of disciplinary viola t ions, however ,
Dukes was demoted back to cashier and then to greeter .
Dukes concedes she viola ted company policy, bu t con tends
tha t the disciplinary act ions were in fact reta lia t ion for
invoking in terna l compla in t procedures and tha t male 
employees have not been disciplined for simila r in frac-
tions. Dukes a lso cla ims two ma le greeters in the P it t s-
burg store are paid more than she is.

Chr ist ine Kwapnoski has worked a t Sam’s Club stores 
in Missour i and California for most of her adult life.  She 
has held a number of posit ions, including a supervisory 
position. She cla ims tha t a male manager yelled a t her 
frequent ly and screamed a t female employees, bu t not a t 
men. The manager in quest ion “told her to ‘doll up,’ to
wear some makeup, and to dress a lit t le bet t er .” App. 
1003a. 

The fina l named pla in t iff, Edith Arana , worked a t a
Wal-Mar t store in Duar te, Ca liforn ia , from 1995 to 2001. 
In 2000, she approached the store manager on more than 
one occasion about management training, but was brushed 
off. Arana concluded she was being denied opportunity for 
advancement because of her sex.  She in it ia ted in terna l 
compla in t procedures, whereupon she was told to apply 
direct ly to the dist r ict manager if she thought her store 
manager was being unfa ir .  Arana , however , decided 
aga inst tha t and never applied for management t ra in ing 
again. In 2001, she was fir ed for fa ilu re to comply with
Wal-Mar t ’s t imekeeping policy.

These pla in t iffs, respondents here, do not a llege tha t 

——————
1 The compla in t included seven named pla in t iffs, bu t on ly th ree re-

main part of the certified class as narrowed by the Court of Appeals. 
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Wal-Mar t has any express corpora te policy aga inst the 
advancement of women. Ra ther , they cla im tha t their 
loca l managers’ discret ion over pay and promot ions is
exercised dispropor t iona tely in favor of men, leading to an
unlawful dispara te impact on female employees, see 42
U. S. C. §2000e–2(k). And, respondents say, because Wal-
Mar t is aware of th is effect , it s refusa l to cabin it s manag-
ers’ authority amounts to disparate treatment, see 
§2000e–2(a).  Their compla in t seeks in junct ive and de-
cla ra tory relief, punit ive damages, and backpay.  It does 
not ask for compensatory damages.

Impor tan t ly for our purposes, respondents cla im tha t 
the discr imina t ion to which they have been subjected is 
common to all Wal-Mar t ’s female employees. The basic 
theory of their case is that a strong and uniform “corpora te 
cu ltu re” permits bias against women to infect , perhaps
subconsciously, the discretionary decisionmaking of each 
one of Wal-Mar t ’s thousands of managers—thereby mak-
ing every woman a t the company the vict im of one com-
mon discr imina tory pract ice. Respondents therefore wish 
to lit iga te the Tit le VII cla ims of a ll female employees a t 
Wal-Mar t ’s stores in a nationwide class action. 

C 

Class cer t ifica t ion is governed by Federa l Rule of Civil
Procedure 23.  Under Rule 23(a ), the par ty seeking cer t ifi-
cation must demonstrate, first, that: 

“(1) the class is so numerous that joinder of a ll mem- 
bers is impracticable,

“(2) there are questions of law or fact common to the
class, 

“(3) the cla ims or defenses of the representative par-
t ies a re typica l of the cla ims or defenses of the class, 
and 

“(4) the represen ta t ive par t ies will fa ir ly and ade-
quately protect the in terest s of the class” (paragraph 
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breaks added). 

Second, the proposed class must sa t isfy a t least one of the
three requirements listed in Rule 23(b).  Respondents rely
on Rule 23(b)(2), which applies when “the par ty opposing
the class has acted or refused to act on grounds tha t apply 
genera lly to the class, so tha t fina l in junct ive relief or 
cor responding decla ra tory relief is appropr ia te respect ing 
the class as a whole.”2 

Invoking these provisions, respondents moved the Dis-
trict Court to cer t ify a pla in t iff class consist ing of “‘[a ]ll
women employed a t any Wal-Mar t domest ic reta il store 
a t any t ime since December 26, 1998, who have been or 
may be subjected to Wal-Mar t ’s cha llenged pay and man-
agement t rack promot ions policies and pract ices.’”  222 
F. R. D., a t 141–142 (quot ing P la in t iff ’s Mot ion for Class
Cer t ifica t ion in case No. 3:01–cv–02252–CRB (ND Cal.),
Doc. 99, p. 37).  As evidence tha t there were indeed “ques-
tions of law or fact common to” a ll the women of Wal-Mart , 
as Rule 23(a )(2) requires, respondents relied ch iefly on
three forms of proof: sta t ist ica l evidence about pay and 
promotion disparities between men and women a t the
company, anecdota l repor t s of discr imina t ion from about 
120 of Wal-Mar t ’s female employees, and the test imony of 
a sociologist , Dr . William Bielby, who conducted a “social 

——————
2 Rule 23(b)(1) a llows a class to be main tained where “prosecuting

separate act ions by or aga inst individual class members would crea te a 
risk of ” either “(A) inconsistent or varying adjudications,” or “(B)
adjudica t ions . . . t ha t , as a practical mat ter , would be disposit ive of the
interests of the other members not parties to the individual adjudica-
t ions or would substantially impa ir or impeded their ability to protect 
their in terests.” Rule 23(b)(3) states tha t a class may be maintained
where “quest ions of law or fact common to class members predominate
over any questions affect ing only individual members,” and a class
action would be “superior to other available methods for fa ir ly and 
efficiently adjudicat ing the cont roversy.”  The applicability of these 
provisions to the plaintiff class is not before us. 
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framework ana lysis” of Wal-Mar t ’s “cu lture” and person-
nel pract ices, and concluded tha t the company was “vul-
nerable” to gender discr imina t ion .  603 F . 3d 571, 601 
(CA9 2010) (en banc). 

Wal-Mar t unsuccessfully moved to st r ike much of th is
evidence. It a lso offered it s own counterva iling sta t ist ica l
and other proof in an effor t to defea t Rule 23(a)’s require-
ments of commonality, typica lity, and adequa te represen-
tation. Wal-Mar t fu r ther contended tha t r espondents’
monetary cla ims for backpay could not be cer t ified under 
Rule 23(b)(2), fir st because tha t Rule refers on ly to in junc-
t ive and decla ra tory relief, and second because the back-
pay cla ims could not be manageably t r ied as a class with-
ou t depr iving Wal-Mar t of it s r igh t to presen t cer ta in 
sta tu tory defenses. With one limita t ion not relevant here, 
the Dist r ict Cour t gran ted respondents’ mot ion and cer t i-
fied their proposed class.3 

D 

A divided en banc Cour t of Appea ls substan t ia lly a f-
firmed the Dist r ict Cour t ’s cer t ifica t ion order .  603 F . 3d 
571. The major ity concluded tha t respondents’ evidence of
commonality was sufficien t to “ra ise the common quest ion 
whether Wal-Mar t ’s female employees na t ionwide were 
subjected to a single set of corpora te policies (not merely a
number of independent discr iminatory act s) tha t may 
have worked to un lawfully discr imina te against them in 
viola t ion of Tit le VII.” Id., a t 612 (emphasis deleted).  It 
a lso agreed with the Dist r ict Cour t tha t the named pla in-
t iffs’ cla ims were sufficient ly typica l of the class as a whole 

——————
3 The District Court excluded backpay cla ims based on promot ion 

opportunities that had not been publicly posted, for the reason tha t no
applicant data cou ld exist for such posit ions.  222 F . R. D. 137, 182 (ND 
Cal. 2004).  It a lso decided to a fford class members notice of the ac-
t ion and the r igh t to opt -ou t of the class with respect to respondents’
punitive-damages claim.  Id., at 173. 
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to sa t isfy Rule 23(a )(3), and tha t they could serve as ade-
quate class represen ta t ives, see Rule 23(a)(4).  Id., a t 614–
615. With respect to the Rule 23(b)(2) quest ion , the Ninth
Circu it held tha t respondents’ backpay cla ims could be
cer t ified as par t of a (b)(2) class because they did not 
“predominat [e]” over the requests for decla ra tory and
injunct ive relief, meaning they were not “super ior in 
st rength , in fluence, or au thor ity” to the nonmonetary 
claims. Id., at 616 (internal quotation marks omitted).4 

Finally, the Court of Appeals determined that the action
could be manageably t r ied as a class act ion because the
District Cour t cou ld adopt the approach the Ninth Circuit 
approved in Hilao v. Estate of Marcos, 103 F . 3d 767, 782–
787 (1996). There compensa tory damages for some 9,541 
class members were ca lcu la ted by select ing 137 cla ims a t 
random, refer r ing those cla ims to a specia l master for
valuation, and then extrapolating the validity and value of
the untested claims from the sample set. See 603 F. 3d, at 
625–626. The Cour t of Appea ls “s[aw] no reason why a 
simila r procedure to tha t used in Hilao could not be em-
ployed in th is case.” Id., a t 627. It would a llow Wal-Mar t 
“to presen t individua l defenses in the randomly selected
‘sample cases,’ thus revea ling the approximate percen tage 
of class members whose unequa l pay or nonpromot ion was
due to something other than gender discr imina t ion .”
Ibid., n. 56 (emphasis deleted). 
——————

4 To enable tha t resu lt , the Court of Appeals t r immed the (b)(2) class 
in two ways: First , it r emanded that part of the certificat ion order 
which included respondents’ punit ive-damages cla im in the (b)(2) class,
so that the District Court might consider whether tha t might cause the 
monetary relief to predominate.  603 F . 3d, a t 621.  Second, it accepted
in part Wal-Mart’s a rgument tha t since class members whom it no 
longer employed had no standing to seek in junct ive or declara tory
relief, as to them monetary claims must predomina te.  It excluded from 
the cer t ified class “those putative class members who were no longer
Wal-Mart employees at the tim e Plaintiffs’ com plain t was filed ,” id., a t 
623 (emphasis added). 
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We granted certiorari. 562 U. S. ___ (2010). 

II 

The class act ion is “an except ion to the usual ru le tha t
lit iga t ion is conducted by and on beha lf of the individua l 
named parties on ly.” Califano v. Yamasaki, 442 U. S. 682, 
700–701 (1979). In order to just ify a depar tu re from tha t 
ru le, “a class represen ta t ive must be par t of the class and
‘possess the same interest and suffer the same in jury’ as
the class members.” East T ex. Motor Freight S ystem, 
Inc. v. Rodriguez, 431 U. S. 395, 403 (1977) (quot ing 
Schlesinger v. Reservists Com m . to S top the War, 418 U. S. 
208, 216 (1974)). Rule 23(a ) ensures tha t the named 
pla in t iffs are appropr ia te representa t ives of the class 
whose cla ims they wish to lit iga te.  The Rule’s four
requirements—numerosity, commonality, typica lity, and
adequate represen ta t ion—“effect ively ‘limit the class 
cla ims to those fa ir ly encompassed by the named pla in-
tiff’s cla ims.’” General T elephone Co. of S outhwest v. 
Falcon, 457 U. S. 147, 156 (1982) (quot ing General T ele-
phone Co. of N orthwest v. EEOC, 446 U. S. 318, 330 
(1980)). 

A 

The crux of th is case is commonality—the rule requiring
a pla in t iff to show that “there are quest ions of law or fact 
common to the class.” Rule 23(a )(2).5  That language is 

——————
5 We have previously sta ted in th is context tha t “[t ]he commonality

and typicality requirements of Rule 23(a) t end to merge.  Both serve as 
guideposts for determining whether under the particular circumstances 
maintenance of a class action is economica l and whether the named 
plaint iff’s claim and the class claims are so interrelated that the inter -
ests of the class members will be fa ir ly and adequately protected in 
their absence. Those requirements therefore a lso tend to merge with 
the adequacy-of-representation requirement, although the latter 
requ irement a lso ra ises concerns about the competency of class counsel 
and conflict s of in terest .” General Telephone Co. of S outhwest v. Fal-
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easy to misread, since “[a ]ny competent ly craft ed class
compla in t lit era lly ra ises common ‘quest ions.’ ” Nagareda,
Class Cer t ifica t ion in the Age of Aggregate Proof, 84 
N. Y. U. L. Rev. 97, 131–132 (2009). For example: Do all 
of us pla in t iffs indeed work for Wal-Mar t?  Do our manag-
ers have discret ion over pay? Is tha t an un lawful em-
ployment practice?  What remedies should we get?  Recit-
ing these quest ions is not sufficien t to obta in class
certification. Commonality requires the pla in t iff to dem-
onst ra te tha t the class members “have suffered the same
in jury,” Falcon, supra, a t 157.  This does not mean merely 
tha t they have a ll suffered a viola t ion of the same pro-
vision of law.  Tit le VII, for example, can be viola ted in 
many ways—by in ten t iona l discr iminat ion , or by h ir ing
and promot ion cr iter ia tha t resu lt in dispara te impact, 
and by the use of these pract ices on the par t of many
differen t super iors in a single company.  Quite obviously,
the mere cla im by employees of the same company tha t 
they have suffered a Tit le VII in jury, or even a dispara te-
impact Tit le VII in jury, gives no cause to believe tha t a ll
their cla ims can product ively be lit iga ted a t once. Their 
cla ims must depend upon a common conten t ion—for ex-
ample, the asser t ion of discr imina tory bias on the par t of 
the same supervisor .  Tha t common conten t ion , moreover, 
must be of such a na ture tha t it is capable of classwide
resolution—which means tha t determina t ion of it s t ru th 
or fa lsity will resolve an issue tha t is cen t ra l to the va lid-
ity of each one of the claims in one stroke. 

“What mat ter s to class cer t ifica t ion . . . is not the ra is-
ing of common ‘quest ions’—even in droves—but ,
ra ther the capacity of a classwide proceeding to gen-

——————

con, 457 U. S. 147, 157–158, n . 13 (1982).  In ligh t of our disposition of 
the commonality quest ion , however , it is unnecessary to resolve 
whether respondents have sa t isfied the typica lity and adequate-
representation requirements of Rule 23(a). 
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era te common answers apt to dr ive the resolu t ion of 
the lit iga t ion . Dissimilarities with in the proposed 
class a re wha t have the poten t ia l to impede the gen-
eration of common answers.”  Nagareda, supra, at 132. 

Rule 23 does not set for th a mere pleading standard.  A 
par ty seeking class cer t ifica t ion must a ffirmat ively dem-
onstrate his compliance with the Rule—tha t is, he must be
prepared to prove tha t there a re in fact sufficien t ly nu-
merous par t ies, common quest ions of law or fact , et c. We 
recognized in Falcon tha t “somet imes it may be necessary
for the cour t to probe beh ind the pleadings before coming
to rest on the cer t ifica t ion quest ion ,” 457 U. S., at 160, and 
tha t cer t ifica t ion is proper only if “the t r ia l cour t is sa t is-
fied, a fter a r igorous ana lysis, tha t the prerequisites of 
Rule 23(a) have been sa t isfied,” id., a t 161; see id., a t 160 
(“[A]ctua l, not presumed, conformance with Rule 23(a) 
remains . . . indispensable”). F requent ly tha t “r igorous 
ana lysis” will en ta il some over lap with the mer it s of 
the pla in t iff’s under lying cla im. That cannot be helped. 
“‘[T]he class determina t ion genera lly involves considera -
t ions tha t a re enmeshed in the factua l and lega l issues
compr ising the pla in t iff ’s cause of act ion .’” Falcon, supra, 
a t 160 (quoting Coopers & Lybrand v. Livesay, 437 U. S. 
463, 469 (1978); some in terna l quota t ion marks omit ted).6 

——————
6 A sta tement in one of our pr ior cases, Eisen v. Carlisle & Jacquelin , 

417 U. S. 156, 177 (1974), is sometimes mistakenly cited to the con-
trary: “We find noth ing in either the language or history of Rule 23 that 
gives a cour t any au thority to conduct a preliminary inqu iry in to the 
merit s of a su it in order to determine whether it may be maintained as
a class act ion.” But in that case, the judge had conducted a preliminary
inquiry into the merits of a suit, not in order to determine the propriety 
of cer t ification under Rules 23(a) and (b) (he had a lready done tha t , see 
id., a t 165), bu t in order to sh ift the cost of notice required by Rule 
23(c)(2) from the pla in t iff to the defendant s.  To the exten t the quoted
sta tement goes beyond the permissibility of a mer it s inquiry for any
other pretrial purpose, it is the purest dictum and is contradicted by 
our other cases. 
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Nor is there anything unusual about tha t consequence:
The necessity of touching aspects of the mer it s in order to 
resolve preliminary mat ters, e.g., ju r isdict ion and venue,
is a familiar fea ture of lit iga t ion .  See Szabo v. Bridgeport 
Machines, Inc., 249 F . 3d 672, 676–677 (CA7 2001) 
(Easterbrook, J.).

In th is case, proof of commonality necessa r ily over laps
with respondents’ mer it s conten t ion tha t Wal-Mar t en-
gages in a pattern or practice of discrimination.7  That is so 
because, in resolving an individua l’s Tit le VII cla im, the
crux of the inquiry is “the reason for a par t icu lar employ-
ment decision ,” Cooper v. Federal R eserve Bank of R ich-
mond, 467 U. S. 867, 876 (1984).  Here respondents wish 

——————

Perhaps the most common example of consider ing a mer it s quest ion 
at the Rule 23 stage arises in class-action suits for secur it ies fraud.
Rule 23(b)(3)’s requirement tha t “questions of law or fact common to
class members predominate over any quest ions a ffect ing on ly individ-
ual members” would often be an insuperable bar r ier to class cer t ifica-
t ion , since each of the individua l investors would have to prove reliance
on the a lleged misrepresen tation.  But the problem dissipates if the 
plaintiffs can establish the applicability of the so-ca lled “fraud on the 
market” presumpt ion , which says that all traders who purchase stock
in an efficien t market a re presumed to have relied on the accuracy of a 
company’s public statements.  To invoke th is presumpt ion, the pla in -
t iffs seeking 23(b)(3) cer t ification must prove tha t their shares were 
t raded on an efficien t market , Erica P. J ohn Fund , Inc. v. Halliburton 
Co., 563 U. S. ___, ___ (2011) (slip op., a t 5), an issue they will su rely
have to prove again a t t r ia l in order to make ou t their case on the 
merits. 

7 In a pa t tern-or-practice case, the pla in t iff t r ies to “establish by a 
preponderance of the evidence tha t . . . discrimination was the com-
pany’s standard opera t ing procedure[,] the regular ra ther than the 
unusual pract ice.” Teamsters v. United S tates, 431 U. S. 324, 358 
(1977); see a lso Franks v. Bowm an Transp. Co., 424 U. S. 747, 772 
(1976).  If he succeeds, tha t showing will suppor t a rebut table in ference
tha t a ll class members were vict ims of the discr iminatory practice, and
will just ify “an  award of prospective relief,” such as “an injunct ive order 
against the cont inua t ion of the discr iminatory pract ice.” Teamsters, 
supra, at 361. 
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to sue about lit era lly millions of employment decisions a t 
once. Without some glue holding the a lleged reasons for 
a ll those decisions together , it will be impossible to say
that examination of all the class members’ cla ims for relief
will produce a common answer to the crucia l quest ion why 
was I disfavored. 

B 

This Cour t ’s opin ion in Falcon descr ibes how the com-
monality issue must be approached. There an employee
who cla imed tha t he was delibera tely den ied a promot ion
on account of race obtained certification of a class compris-
ing a ll employees wrongfu lly den ied promot ions and a ll
applican ts wrongfully den ied jobs.  457 U. S., a t 152. We 
rejected tha t composit e class for lack of commonality and
typicality, explaining: 

“Conceptua lly, there is a wide gap between (a) an in-
dividua l’s cla im tha t he has been denied a promotion 
[or h igher pay] on discr imina tory grounds, and h is 
otherwise unsuppor ted a llega t ion tha t the company 
has a policy of discr imina t ion , and (b) the existence of
a class of persons who have suffered the same in jury
as tha t individual, such tha t the individua l’s cla im
and the cla ss cla im will share common quest ions of 
law or fact and tha t the individua l’s cla im will be typi-
ca l of the class cla ims.” Id., at 157–158.

Falcon suggested two ways in which tha t conceptua l gap 
might be br idged. F irst , if the employer “used a biased
test ing procedure to eva lua te both applican ts for employ-
ment and incumbent employees, a class act ion on behalf of 
every applican t or employee who might have been preju-
diced by the test clea r ly would sa t isfy the commonality 
and typica lity requirements of Ru le 23(a).” Id., a t 159, 
n. 15. Second, “[s]ign ifican t proof tha t an employer oper -
a ted under a genera l policy of discr iminat ion conceivably 
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cou ld just ify a class of both applican ts and employees
if the discr iminat ion manifested it self in h ir ing and pro-
mot ion pract ices in the same genera l fashion, such as 
th rough en t irely subjective decisionmaking processes.”
Ibid.  We th ink tha t sta tement precisely descr ibes respon-
dents’ burden in th is case.  The fir st manner of br idging
the gap obviously has no applica t ion here; Wal-Mar t has 
no test ing procedure or other companywide eva lua t ion 
method tha t can be charged with bias.  The whole point of 
permit t ing discret ionary decisionmaking is to avoid eva lu-
ating employees under a common standard. 

The second manner of br idging the gap requires “sign ifi-
can t proof” tha t Wal-Mar t “opera ted under a genera l
policy of discr iminat ion .” That is en t irely absen t here. 
Wal-Mar t ’s announced policy forbids sex discrimination,
see App. 1567a–1596a, and as the Dist r ict Cour t recog-
n ized the company imposes penalt ies for denia ls of equal
employment oppor tun ity, 222 F . R. D., a t 154.  The only
evidence of a “genera l policy of discr imina t ion” respon-
dent s produced was the test imony of Dr. William Bielby, 
their sociologica l exper t . Relying on “socia l framework”
ana lysis, Bielby test ified tha t Wal-Mar t has a “st rong
corpora te cu ltu re,” tha t makes it “‘vu lnerable’” to “gender
bias.” Id., a t 152. He could not , however , “determine with 
any specificity how regula r ly st ereotypes play a meaning-
fu l role in employment decisions a t Wal-Mar t .  At his 
deposit ion . . . Dr . Bielby conceded tha t he cou ld not ca lcu -
la te whether 0.5 percent or 95 percen t of the employment
decisions at Wal-Mart might be determined by stereotyped
thinking.”

 

222 F. R. D. 189, 192 (ND Cal. 2004).  The 
par t ies dispu te whether Bielby’s test imony even met the
standards for the admission of exper t t est imony under
Federa l Rule of Evidence 702 and our Daubert case, 
see Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
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U. S. 579 (1993).8  The Dist r ict Cour t concluded tha t 
Daubert did not apply to exper t t est imony a t the cer t ifica -
tion stage of class-action proceedings. 222 F. R. D., at 191. 
We doubt tha t is so, bu t even if proper ly considered, 
Bielby’s test imony does noth ing to advance respondents’
case. “[W]hether 0.5 percent or 95 percen t of the employ-
ment decisions a t Wal-Mar t might be determined by
stereotyped th inking” is the essen t ia l quest ion on which 
respondents’ theory of commonality depends. If Bielby
admittedly has no answer to tha t quest ion , we can sa fely 
disregard what he has to say.  It is wor lds away from
“significan t proof” tha t Wal-Mar t “opera ted under a gen-
era l policy of discr imina t ion .”

C 

The only corpora te policy tha t the pla in t iffs’ evidence
convincingly establishes is Wal-Mar t ’s “policy” of allowing 
discretion by loca l supervisors over employment mat ter s.
On it s face, of course, tha t is just the opposit e of a un iform
employment pract ice tha t would provide the commonality 
needed for a class act ion ; it is a policy against having 
uniform employment pract ices.  It is a lso a very common 

——————
8 Bielby’s conclusions in th is case have elicited cr it icism from the very 

scholars on whose conclusions he relies for h is social-framework analy-
sis. See Monahan, Walker , & Mitchell, Contextua l Evidence of Gender 
Discriminat ion : The Ascendance of “Socia l Frameworks,” 94 Va .
L. Rev. 1715, 1747 (2008) (“[Bielby’s] research in to conditions and be-
havior a t Wal-Mar t did not meet the st andards expected of socia l
scient ific research in to stereotyping and discr imination”); id., a t 1745, 
1747 (“[A] socia l framework necessarily con tains only genera l sta te-
ments about reliable pa t terns of rela tions among var iables . . . and goes
no further. . . .  Dr. Bielby claimed to present a social framework, but he
testified about socia l facts specific to Wal-Mar t”); id., a t 1747–1748 
(“Dr . Bielby’s report provides no ver ifiable method for measuring and 
testing any of the var iables tha t were crucia l to h is conclusions and
reflects noth ing more than Dr . Bielby’s ‘expert judgment’ about how 
genera l stereotyping research applied to a ll managers across a ll of Wal-
Mart’s stores nat ionwide for the multi-year  class per iod”). 
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and presumpt ively reasonable way of doing business—one
that we have sa id “should it self r a ise no in ference of dis-
criminatory conduct ,” Watson v. Fort Worth Bank & T rust, 
487 U. S. 977, 990 (1988).

To be sure, we have recognized tha t , “in appropr ia te
cases,” giving discret ion to lower-level supervisors can be 
the basis of Tit le VII liability under a disparate-impact
theory—since “an employer ’s undisciplined system of 
subject ive decisionmaking [can have] precisely the same
effect s as a system pervaded by impermissible in ten t ional 
discr imina t ion .” Id., a t 990–991. But the recognit ion tha t
th is type of Tit le VII cla im “can” exist does not lead to 
the conclusion tha t every employee in a company using a 
system of discret ion has such a cla im in common. To the 
cont ra ry, left to their own devices most managers in any 
corpora t ion—and surely most managers in a corpora t ion
tha t forbids sex discr imina t ion—would select sex-neut ra l, 
performance-based cr iter ia for h ir ing and promot ion tha t 
produce no actionable disparity at all.  Others may choose to
reward various at tributes that produce disparate impact—
such as scores on genera l apt itude test s or educa t iona l
achievements, see Griggs v. Duke Power Co., 401 U. S. 
424, 431–432 (1971). And st ill other managers may be
guilty of in tent iona l discr iminat ion tha t produces a sex-
based dispar ity. In such a company, demonst ra t ing the 
inva lidity of one manager ’s use of discret ion will do noth-
ing to demonst ra te the inva lidity of another ’s. A par ty
seeking to cer t ify a na t ionwide class will be unable to
show tha t a ll the employees’ Tit le VII cla ims will in fact 
depend on the answers to common questions.

Respondents have not identified a common mode of exer-
cising discret ion tha t pervades the ent ire company—aside
from their reliance on Dr. Bielby’s socia l frameworks analy-
sis that we have rejected.  In a company of Wal-Mart’s size
and geographical scope, it is quite unbelievable that a ll
managers would exercise their discret ion in a common way 



16 WAL-MART STORES, INC. v. DUKES 

Opinion of the Court 

without some common direction. Respondents at tempt to
make that showing by means of statistical and anecdotal 
evidence, but their evidence falls well short. 

The sta t ist ica l evidence consist s pr imar ily of regression
ana lyses per formed by Dr . Richa rd Drogin , a sta t ist ician ,
and Dr . Marc Bendick, a labor economist.  Drogin con-
ducted h is ana lysis region-by-region , compar ing the num-
ber of women promoted in to management posit ions with
the percentage of women in the ava ilable pool of hour ly 
workers. After consider ing regiona l and na t iona l da ta ,
Drogin concluded tha t “there are sta t ist ica lly sign ificant 
dispar it ies between men and women a t Wal-Mar t . . .
[and] these dispar it ies . . . can be expla ined only by gender
discr iminat ion .” 603 F . 3d, a t 604 (in terna l quota t ion 
marks omit ted).  Bendick compared work-force da ta from
Wal-Mar t and compet it ive reta ilers and concluded tha t
Wal-Mar t “promotes a lower percentage of women than its
compet itor s.” Ibid. 

Even if they a re taken a t face va lue, these studies a re
insufficient to establish tha t respondents’ theory can be
proved on a classwide basis. In Falcon , we held tha t one 
named pla in t iff ’s exper ience of discr iminat ion was insuffi-
cien t to infer tha t “discriminatory t rea tment is typica l of
[the employer ’s employment ] pract ices.” 457 U. S., a t 158. 
A simila r fa ilu re of in ference a r ises here.  As J udge Iku ta
observed in her dissen t , “[i]nformat ion about dispar it ies a t 
the regiona l and na t iona l level does not establish the 
existence of dispar it ies a t individua l stores, let a lone ra ise 
the in ference tha t a company-wide policy of discr imina t ion 
is implemented by discretionary decisions a t the store and 
district level.” 603 F. 3d, at 637. A regional pay disparity,
for example, may be a t t r ibu table to on ly a small set of
Wal-Mar t stores, and cannot by it self establish the un i-
form, store-by-store dispar ity upon which the pla in t iffs’
theory of commonality depends.

There is another , more fundamenta l, respect in which 
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r espondents’ sta t ist ica l proof fa ils.  Even if it established 
(as it does not ) a pay or promot ion pa t t ern tha t differs
from the nationwide figures or the regional figures in all of 
Wal-Mar t ’s 3,400 stores, tha t would st ill not demonstrate 
tha t commonality of issue exist s.  Some managers will 
cla im tha t the ava ilability of women, or qua lified women, 
or in terested women, in their stores’ area does not mir ror
the na t ional or r egional sta t ist ics.  And a lmost a ll of them 
will cla im to have been applying some sex-neut ra l,
per formance-based cr iter ia—whose nature and effects
will differ from store to store. In the landmark case of 
ours which held tha t giving discret ion to lower-level su-
pervisors can be the basis of Tit le VII liability under a 
dispara te-impact theory, the plura lity opin ion conditioned 
tha t holding on the corolla ry tha t merely proving tha t the
discret ionary system has produced a racia l or sexual 
disparity is not enough . “[T]he pla in t iff must begin by
identifying the specific employment practice tha t is cha l-
lenged.” Watson, 487 U. S., a t 994; accord, Wards Cove 
Packing Co. v. Atonio, 490 U. S. 642, 656 (1989) (approv-
ing tha t st a tement ), superseded by sta tu te on other 
grounds, 42 U. S. C. §2000e–2(k). That is a ll the more 
necessary when a class of pla in t iffs is sought to be certi-
fied. Other than the bare existence of delegated discre-
t ion , r espondents have iden t ified no “specific employment
pract ice”—much less one tha t t ies a ll their 1.5 million 
cla ims together . Merely showing tha t Wal-Mar t ’s policy of
discret ion has produced an overa ll sex-based dispar ity
does not suffice. 

Respondents’ anecdota l evidence suffers from the same
defects, and in addit ion is too weak to ra ise any inference 
tha t a ll the individua l, discret ionary personnel decisions 
a re discr iminatory.  In Teamsters v. United States, 431 
U. S. 324 (1977), in addit ion to substant ia l sta t ist ica l 
evidence of company-wide discr imina t ion , the Government
(as pla in t iff) produced about 40 specific accounts of r acia l 
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discr imina t ion from par t icu lar individua ls.  See id., a t 
338. That number was sign ificant because the company 
involved had on ly 6,472 employees, of whom 571 were 
minorities, id., a t 337, and the class it self consisted of 
a round 334 persons, United S tates v. T.I.M.E.-D. C., Inc., 
517 F . 2d 299, 308 (CA5 1975), over ru led on other 
grounds, T eamsters, supra. The 40 anecdotes thus repre-
sen ted roughly one account for every eight members of 
the class. Moreover , the Cour t of Appea ls noted tha t the
anecdotes came from individua ls “spread throughout” the
company who “for the most par t” worked a t the company’s
opera t iona l cen ters tha t employed the la rgest numbers of 
the class members.  517 F . 2d, a t 315, and n . 30.  Here, by
cont rast , r espondents filed some 120 a ffidavit s repor t ing
exper iences of discr imina t ion—about 1 for every 12,500 
class members—rela t ing to only some 235 out of Wal-
Mar t ’s 3,400 stores.

 

603 F. 3d, a t 634 (Iku ta , J ., dissent-
ing). More than ha lf of these repor t s a re concentrated in
only six Sta tes (Alabama, Ca liforn ia , F lor ida , Missour i,
Texas, and Wisconsin); ha lf of a ll Sta tes have only one or 
two anecdotes; and 14 Sta tes have no anecdotes about 
Wal-Mar t ’s opera t ions a t a ll.  Id., a t 634–635, and n . 10. 
Even if every single one of these accounts is t rue, tha t 
would not demonst ra te tha t the en t ire company “oper -
a te[s] under a genera l policy of discr imina t ion ,” Falcon , 
supra, at  159, n. 15, which is what respondents must show 
to certify a companywide class.9 

The dissent misunderstands the na ture of the foregoing 

——————
9 The dissent says tha t we have adopted “a ru le tha t a discr imination

cla im, if accompanied by anecdotes, must supply them in numbers
propor t iona te to the size of the class.” Post, a t 5, n . 4 (GINSBURG, J., 
concurring in part and dissenting in part).  That is not quite accurate. 
A discr imination claimant is free to supply as few anecdotes as he
wishes. But when the cla im is that a company operates under a gen-
era l policy of discr imina t ion , a few anecdotes selected from litera lly
millions of employment decisions prove nothing at all. 
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analysis. It cr it icizes our focus on the dissimilar it ies be-
tween the pu ta t ive class members on the ground tha t
we have “blend[ed]” Rule 23(a)(2)’s commonality require-
ment with Rule 23(b)(3)’s inquiry in to whether common
quest ions “predominate” over individua l ones. See post, a t 
8–10 (GINSBURG, J ., concurr ing in par t and dissen t ing in 
part). That is not so.  We quite agree tha t for purposes of 
Rule 23(a)(2) “‘[e]ven a single [common] quest ion’” will do, 
post, a t 10, n . 9 (quot ing Nagareda , The Preexistence
Pr inciple and the Structure of the Class Act ion , 103 
Colum. L. Rev. 149, 176, n . 110 (2003)). We consider 
dissimilarities not in order to determine (as Rule 23(b)(3)
requires) whether common quest ions predominate, bu t in 
order to determine (as Rule 23(a )(2) requires) whether
there is “[e]ven a single [common] quest ion .” And there is 
not here.  Because respondents provide no convincing 
proof of a companywide discr imina tory pay and promot ion 
policy, we have concluded tha t they have not established 
the existence of any common quest ion.10 

In sum, we agree with Chief J udge Kozinski tha t the
members of the class: 

“held a mult itude of differen t jobs, a t differen t levels
of Wal-Mar t ’s h iera rchy, for var iable lengths of t ime, 
in 3,400 stores, spr inkled across 50 sta tes, with a ka-
leidoscope of supervisors (male and female), subject to
a var iety of r egiona l policies tha t a ll differed. . . . 
Some thrived while others did poorly. They have little 
in common but their sex and th is lawsuit .”

 

603 F. 3d, 

——————
10 For th is reason , there is no force to the dissen t ’s a ttempt to distin-

guish Falcon on the ground tha t in tha t case there were “‘no common 
quest ions of law or fact ’ between the claims of the lead plaint iff and the
applicant class ” post, a t 9, n . 7 (quoting Falcon, 457 U. S., a t 162 
(Burger, C. J ., concurring in part and dissenting in part)).  Here a lso 
there is noth ing to un ite a ll of the plaintiffs’ claims, since (contrary to 
the dissent ’s contention, post, a t 9, n . 7), the same employment prac-
tices do not “touch and concern all members of the class.”
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at 652 (dissenting opinion). 

III 

We also conclude tha t respondents’ cla ims for backpay
were improper ly cer t ified under Federa l Rule of Civil
Procedure 23(b)(2). Our opin ion in T icor T itle Ins. Co. v. 
Brown, 511 U. S. 117, 121 (1994) (per curiam ) expressed
ser ious doubt about whether cla ims for moneta ry relief 
may be cer t ified under tha t provision .  We now hold tha t 
they may not , a t least where (as here) the monetary relief
is not incidental to the injunctive or declaratory relief. 

A 

Rule 23(b)(2) a llows class t rea tment when “the par ty
opposing the class has acted or refused to act on grounds
tha t apply genera lly to the class, so tha t fina l in junct ive 
relief or cor responding decla ra tory relief is appropriate
respect ing the class as a whole.” One possible reading of 
th is provision is tha t it applies only to requests for such
injunct ive or decla ra tory relief and does not au thor ize the
class cer t ifica t ion of monetary cla ims a t a ll.  We need not 
reach tha t broader quest ion in th is case, because we th ink 
tha t , a t a minimum, cla ims for individualized relief (like
the backpay a t issue here) do not sa t isfy the Rule.  The 
key to the (b)(2) class is “the indivisible na ture of the 
injunctive or declara tory remedy warran ted—the not ion
that the conduct is such that it can be enjoined or declared
unlawful on ly as to a ll of the class members or as to none 
of them.” Nagareda, 84 N. Y. U. L. Rev., a t 132.  In other 
words, Rule 23(b)(2) applies only when a single in junct ion 
or decla ra tory judgment would provide relief to each 
member of the class.  It does not author ize class cer t ifica-
t ion when each individua l class member would be en t it led 
to a different in junct ion or decla ra tory judgment aga inst 
the defendant . Simila r ly, it does not author ize class cer t i-
fica t ion when each class member would be ent it led to an 
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individualized award of monetary damages.
That in terpreta t ion accords with the h istory of the Rule. 

Because Rule 23 “stems from equity pract ice” tha t pre-
da ted it s codifica t ion , Am chem Products, Inc. v. Windsor, 
521 U. S. 591, 613 (1997), in determin ing it s meaning we 
have previously looked to the h istor ica l models on which 
the Rule was based, Ortiz v. Fibreboard Corp., 527 U. S. 
815, 841–845 (1999).  As we observed in Amchem, “[c]ivil
r igh ts cases aga inst pa r t ies charged with un lawful, class-
based discr imina t ion are pr ime examples” of what (b)(2) is
meant to capture. 521 U. S., a t 614.  In par t icu la r , the 
Rule reflects a ser ies of decisions involving cha llenges to 
racia l segrega t ion—conduct tha t was remedied by a single 
classwide order. In none of the cases cited by the Advisory
Commit tee as examples of (b)(2)’s an tecedents did the
pla in t iffs combine any cla im for individualized relief with 
their classwide in junct ion . See Advisory Commit tee’s
Note, 39 F . R. D. 69, 102 (1966) (cit ing cases); e.g., Potts v. 
Flax, 313 F . 2d 284, 289, n . 5 (CA5 1963); Brunson v. 
Board of Trustees of Univ. of School Dist. No. 1, Clarendon 
Cty., 311 F . 2d 107, 109 (CA4 1962) (per curiam); Frasier 
v. Board of T rustees of N .C., 134 F . Supp. 589, 593 (NC 
1955) (th ree-judge cour t ), a ff’d, 350 U. S. 979 (1956). 

Permit t ing the combina t ion of individualized and class-
wide relief in a (b)(2) class is a lso inconsisten t with the 
structure of Rule 23(b).  Classes cer t ified under (b)(1) and
(b)(2) share the most t r adit iona l just ifica t ions for class 
t rea tment—that individua l adjudica t ions would be impos-
sible or unworkable, a s in a (b)(1) class,11 or tha t the relief 

——————
11 Rule 23(b)(1) applies where separa te actions by or against individ-

ual class members would crea te a r isk of “establish[ing] incompatible
standards of conduct for the par ty opposing the class,” Rule 23(b)(1)(A),
such as “where the par ty is obliged by law to t rea t the members of the 
class a like,” Amchem Products, Inc. v. Windsor, 521 U. S. 591, 614 
(1997), or where individual adjudica t ions “as a practica l mat ter, would
be disposit ive of the in terests of the other members not part ies to the 
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sought must perforce affect the entire class at once, as in a
(b)(2) class. For tha t reason these a re a lso manda tory 
classes: The Rule provides no opportunity for (b)(1) or 
(b)(2) class members to opt ou t , and does not even oblige
the District Court to afford them notice of the action.  Rule 
23(b)(3), by cont rast , is an “adventuresome innova t ion” of 
the 1966 amendments, Amchem, 521 U. S., a t 614 (in ter -
na l quota t ion marks omit t ed), framed for situa t ions “in
which ‘class-act ion t rea tment is not as clea r ly ca lled for ’,”
id., a t 615 (quot ing Advisory Commit tee’s Notes, 28
U. S. C. App., p. 697 (1994 ed.)).  It a llows class cer t ifica -
t ion in a much wider set of circumstances bu t with grea ter
procedural protections.  Its only prerequisites a re tha t “the 
quest ions of law or fact common to class members pre-
dominate over any quest ions a ffect ing on ly individual
members, and tha t a class act ion is super ior to other
available methods for fa ir ly and efficien t ly adjudica ting 
the cont roversy.” Rule 23(b)(3).  And unlike (b)(1) and
(b)(2) classes, the (b)(3) class is not manda tory; class 
members are ent it led to receive “the best not ice tha t is 
practicable under the circumstances” and to withdraw
from the class at their option. See Rule 23(c)(2)(B).

Given tha t st ructure, we think it clear tha t individ-
ualized monetary cla ims belong in Rule 23(b)(3).  The 
procedural protections attending the (b)(3) class—
predominance, super ior ity, mandatory not ice, and the
right to opt out—are missing from (b)(2) not because the 
Rule considers them unnecessary, bu t because it considers
them unnecessary to a (b)(2) class. When a class seeks an 
indivisible in junct ion benefit t ing a ll it s members a t once, 
there is no reason to under take a case-specific inquiry in to 

——————

individua l adjudica t ions or would substantially impair or impede their
ability to protect their in terests,” Rule 23(b)(1)(B), such as in “‘limited
fund’ cases, . . . in which numerous persons make cla ims aga inst a fund 
insufficient to satisfy all claims,” Amchem, supra, at 614. 
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whether class issues predominate or whether class act ion 
is a super ior method of adjudica t ing the dispute.  Pre-
dominance and super ior ity a re self-eviden t .  But with 
respect to each class member’s individua lized cla im for
money, tha t is not so—which is precisely why (b)(3) re-
quires the judge to make findings about predominance and 
superiority before allowing the class.  Similarly, (b)(2) does
not require tha t class members be given not ice and opt - 
ou t r igh ts, presumably because it is thought (r ight ly or
wrongly) tha t not ice has no purpose when the class is 
mandatory, and tha t depr iving people of their r igh t to sue 
in th is manner complies with the Due Process Clause.  In 
the context of a class act ion predominant ly for money 
damages we have held tha t absence of not ice and opt -ou t
viola tes due process.  See Phillips Petroleum Co. v. Shutts, 
472 U. S. 797, 812 (1985).  While we have never held tha t 
to be so where the moneta ry cla ims do not predominate,
the ser ious possibility tha t it may be so provides an addi-
t iona l reason not to read Rule 23(b)(2) to include the 
monetary claims here. 

B 

Against tha t conclusion , respondents a rgue tha t their 
cla ims for backpay were appropr ia tely cer t ified as par t of
a class under Rule 23(b)(2) because those cla ims do not
“predominate” over their request s for in junct ive and de-
cla ra tory relief.  They rely upon the Advisory Commit tee’s
sta tement tha t Rule 23(b)(2) “does not extend to cases in
which the appropr ia te fina l r elief rela tes exclusively or 
predominantly to money damages.” 39 F . R. D., a t 102 
(emphasis added). The nega t ive implica t ion , they argue, 
is tha t it does extend to cases in which the appropriate
fina l relief rela tes on ly par t ia lly and nonpredominant ly to 
money damages. Of course it is the Rule it self, not the 
Advisory Commit tee’s descr ipt ion of it , tha t governs.  And 
a mere nega t ive in ference does not in our view suffice to 
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establish a disposition tha t has no basis in the Rule’s text ,
and tha t does obvious violence to the Rule’s st ructura l 
features. The mere “predominance” of a proper (b)(2) 
injunctive claim does nothing to justify elimination of Rule
23(b)(3)’s procedura l protect ions: It neither establishes the 
super ior ity of class adjudica t ion over individual adjudica-
t ion nor cures the not ice and opt -ou t problems.  We fa il to 
see why the Rule should be read to nu llify these protec-
t ions whenever a pla in t iff class, a t it s opt ion , combines its 
monetary cla ims with a request—even a “predomina t ing
request”—for an injunction. 

Respondents’ predominance test, moreover, creates 
perverse incen t ives for class represen ta t ives to place a t 
r isk poten t ia lly va lid cla ims for moneta ry relief.  In th is 
case, for example, the named pla in t iffs declined to include
employees’ cla ims for compensa tory damages in their
complaint. That st ra tegy of including on ly backpay claims 
made it more likely tha t monetary relief would not “pre-
domina te.” But it a lso crea ted the possibility (if the pre-
dominance test were cor rect ) tha t individual class mem-
bers’ compensatory-damages cla ims would be precluded by
lit iga t ion they had no power to hold themselves apar t 
from. If it were determined, for example, that  a particular
class member is not entitled to backpay because her denial 
of increased pay or a promot ion was not the product of
discr imina t ion , tha t employee might be colla tera lly es-
topped from independent ly seeking compensatory dam-
ages based on tha t same denia l. Tha t possibility under -
scores the need for pla in t iffs with individua l moneta ry
claims to decide for them selves whether to tie their fates to 
the class represen ta t ives’ or go it a lone—a choice Rule
23(b)(2) does not ensure that they have. 

The predominance t est would a lso require the Dist r ict
Cour t to reeva lua te the roster of class members cont inu-
ally. The Nin th Circu it recognized the necessity for th is 
when it concluded tha t those pla in t iffs no longer employed 
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by Wal-Mar t lack standing to seek in junct ive or decla ra-
tory relief against its employment pract ices.  The Court of 
Appea ls’ response to tha t difficu lty, however , was not to 
eliminate all former employees from the cer t ified class,
bu t to elimina te only those who had left the company’s
employ by the da te the compla in t was filed.  Tha t solu t ion 
has no logica l connect ion to the problem, since those who 
have left their Wal-Mar t jobs since the compla in t was filed
have no more need for prospect ive relief than those who 
left beforehand.  As a consequence, even though the va lid-
ity of a (b)(2) class depends on whether “fina l in junct ive
relief or cor responding decla ra tory relief is appropriate
respect ing the class as a whole,” Rule 23(b)(2) (emphasis
added), about ha lf the members of the class approved by
the Nin th Circu it have no cla im for in junct ive or declara-
tory relief a t a ll. Of course, the a lt erna t ive (and logica l) 
solu t ion of excising pla in t iffs from the class as they leave
their employment may have st ruck the Cour t of Appea ls 
as wastefu l of the District Cour t ’s t ime.  Which indeed it 
is, since if a backpay act ion were proper ly cer t ified for 
class t rea tment under (b)(3), the ability to lit iga te a pla in-
tiff’s backpay cla im as par t of the class would not turn on 
the ir relevant quest ion whether she is st ill employed a t 
Wal-Mart.  What follows from th is, however , is not that 
some a rbit ra ry limita t ion on class membersh ip should be 
imposed bu t tha t the backpay cla ims should not be cer t i-
fied under Rule 23(b)(2) at all.

F ina lly, respondents a rgue tha t their backpay cla ims
are appropr ia te for a (b)(2) class act ion because a backpay 
award is equ itable in na ture.  The la t ter may be t rue, bu t 
it is ir relevant . The Rule does not speak of “equitable”
remedies genera lly bu t of in junct ions and decla ra tory 
judgments. As Tit le VII it self makes pellucidly clea r ,
backpay is neither .  See 42 U. S. C. §2000e–5(g)(2)(B)(i)
and (ii) (dist inguish ing between declara tory and in junc-
t ive relief and the payment of “backpay,” see §2000e–
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5(g)(2)(A)). 

C 

In Allison v. Citgo Petroleum Corp., 151 F . 3d 402, 415 
(CA5 1998), the F ifth Circu it held tha t a (b)(2) class would
permit the cer t ifica t ion of moneta ry relief tha t is “inciden-
ta l to requested in junct ive or decla ra tory relief,” which it
defined as “damages tha t flow direct ly from liability to 
the class as a whole on the cla ims forming the basis of the 
in junct ive or decla ra tory relief.” In tha t court’s view, such 
“inciden ta l damage should not require addit iona l hear ings
to resolve the dispara te mer it s of each individua l’s case; it
should neither in t roduce new substan t ia l lega l or factua l 
issues, nor enta il complex individua lized determina t ions.”
Ibid.  We need not decide in th is case whether there a re 
any forms of “inciden ta l” moneta ry relief tha t a re consis-
tent with the in terpreta t ion of Rule 23(b)(2) we have 
announced and tha t comply with the Due Process Clause.
Respondents do not a rgue tha t they can sa t isfy th is stan-
dard, and in  any event they cannot. 

Contrary to the Nin th Circuit ’s view, Wal-Mar t is en t i-
t led to individua lized determina t ions of each employee’s
eligibility for backpay. Tit le VII includes a deta iled reme-
dia l scheme. If a pla in t iff preva ils in showing tha t an
employer has discr iminated aga inst h im in viola t ion of the 
sta tu te, the cour t “may en join the respondent from en-
gaging in such unlawful employment pract ice, and order 
such a ffirmat ive act ion as may be appropriate, [including] 
reinsta tement or h ir ing of employees, with or without 
backpay . . . or any other equitable relief as the cour t
deems appropr ia te.” §2000e–5(g)(1). But if the employer 
can show tha t it took an adverse employment act ion 
aga inst an employee for any reason other than discr imina-
t ion , the cour t cannot order the “h ir ing, reinsta tement , or
promotion of an individual as an employee, or the payment 
to him of any backpay.” §2000e–5(g)(2)(A).
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We have established a procedure for t rying pattern-or-
pract ice cases tha t gives effect to these sta tu tory require-
ments. When the pla in t iff seeks individua l relief such as
reinsta tement or backpay a fter establish ing a pa t tern or 
pract ice of discr imina t ion , “a dist r ict cour t must usua lly 
conduct addit ional proceedings . . . to determine the scope
of individua l relief.” Teamsters, 431 U. S., a t 361.  At th is 
phase, the burden of proof will sh ift to the company, bu t it 
will have the r igh t to ra ise any individua l a ffirmat ive 
defenses it may have, and to “demonst ra te tha t the indi-
vidua l applican t was denied an employment oppor tun ity 
for lawful reasons.” Id., at 362. 

The Cour t of Appea ls believed tha t it was possible to 
replace such proceedings with Tria l by Formula.  A sample
set of the class members would be selected, as to whom 
liability for sex discr imina t ion and the backpay owing as a 
result would be determined in deposit ions supervised by a 
master. The percen tage of cla ims determined to be va lid 
would then be applied to the en t ire remain ing class, and
the number of (presumpt ively) va lid cla ims thus der ived
would be mult iplied by the average backpay award in the 
sample set to a r r ive a t the en t ire class recovery—without 
fur ther individualized proceedings.  603 F . 3d, a t 625–627.
We disapprove tha t novel project .  Because the Rules 
Enabling Act forbids in terpret ing Rule 23 to “abr idge,
en la rge or modify any substan t ive r igh t ,” 28 U. S. C.
§2072(b); see Ortiz, 527 U. S., a t 845, a class cannot be 
cer t ified on the premise tha t Wal-Mar t will not be ent it led 
to lit iga te it s sta tu tory defenses to individua l cla ims.  And 
because the necessity of tha t lit iga t ion will prevent back-
pay from being “inciden ta l” to the classwide in junct ion ,
respondents’ class could not be cer t ified even assuming,
arguendo, that “inciden ta l”
awarded to a 23(b)(2) class. 

monetary relief can be 

* * * 

The judgment of the Court of Appeals is 
Reversed. 
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SUPREME COURT OF THE UNITED STATES 

No. 10–277 

WAL-MART STORES, INC., PETITIONER v. 
BETTY DUKES ET AL.  

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF  
APPEALS FOR THE NINTH CIRCUIT 

[June 20, 2011]  

J USTICE GINSBURG, with whom J USTICE BREYER, 
J USTICE SOTOMAYOR, and J USTICE KAGAN join , concur r ing 
in part and dissenting in part. 

The class in this case, I agree with the Court, should not
have been cer t ified under Federa l Rule of Civil Procedure 
23(b)(2). The pla in t iffs, a lleging discr imina t ion in viola -
t ion of Tit le VII, 42 U. S. C. §2000e et seq., seek moneta ry 
relief tha t is not merely inciden ta l to any injunctive or
declaratory relief that might be available.  See ante, at 20–
27. A puta t ive class of th is type may be cer t ifiable under
Rule 23(b)(3), if the plaintiffs show that common class ques- 
t ions “predomina te” over issues affect ing individua ls—
e.g., qua lifica t ion for , and the amount of, backpay or com-
pensa tory damages—and tha t a class act ion is “super ior”
to other modes of adjudication.

Whether the class the pla in t iffs descr ibe meets the 
specific requirements of Rule 23(b)(3) is not before the
Cour t , and I would reserve tha t mat ter for considera t ion 
and decision on remand.1  The Court, however, disqualifies 
the class a t the st a r t ing ga te, holding tha t the pla in t iffs
cannot cross the “commonality” line set by Rule 23(a)(2).

——————
1 The pla in t iffs requested Rule 23(b)(3) cer t ification as an a lternative,

should their request for (b)(2) cer t ification fa il.  P la in t iffs’ Mot ion for 
Class Cert ifica t ion in No. 3:01–cv–02252–CRB (ND Cal.), Doc. 99, p. 47. 
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In so ru ling, the Cour t impor t s in to the Rule 23(a) de-
termination concerns properly addressed in a Rule 23(b)(3) 
assessment. 

I  
A  

Rule 23(a )(2) establishes a preliminary requirement for 
maintaining a class act ion: “[T]here are quest ions of law or
fact common to the class.”2 The Rule “does not require
tha t a ll quest ions of law or fact r a ised in the lit iga t ion be 
common,” 1 H. Newberg & A. Conte, Newberg on Class 
Act ions §3.10, pp. 3–48 to 3–49 (3d ed. 1992); indeed,
“[e]ven a single quest ion of law or fact common to the
members of the class will sa t isfy the commonality re-
qu irement ,” Nagareda , The Preexistence Pr inciple and the
Structure of the Class Action, 103 Colum. L. Rev. 149, 176, 
n. 110 (2003).  See Advisory Commit tee’s 1937 Notes on
Fed. Rule Civ. Proc. 23, 28 U. S. C. App., p. 138 (cit ing 
with approva l cases in which “there was only a quest ion of 
law or fact common to” the class members).

A “quest ion” is ordinar ily understood to be “[a ] subject
or point open to cont roversy.” Amer ican Her it age Dict ion-
a ry 1483 (3d ed. 1992).  See a lso Black’s Law Dictionary 
1366 (9th ed. 2009) (defin ing “quest ion of fact” as “[a ]
disputed issue to be resolved . . . [at ] t r ia l” and “quest ion of
law” as “[a ]n issue to be decided by the judge”). Thus, a 
“quest ion” “common to the class” must be a dispute, either 

——————
2 Rule 23(a) list s th ree other threshold requ irements for class-action 

cer t ifica t ion : “(1) the class is so numerous that joinder of all members is
impracticable”; “(3) the cla ims or defenses of the representa t ive par t ies 
are typical of the claims or defenses of the class; and (4) the representa-
tive parties will fairly and adequately protect the interests of the class.”
The numerosity requ irement is clearly met and Wal-Mart does not 
con tend otherwise. As the Cour t does not reach the typicality and
adequacy requirements, ante, a t 9, n . 5, I will not discuss them either , 
bu t will simply record my agreement with the Dist r ict Cour t ’s resolu-
tion of those issues. 
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of fact or of law, the resolu t ion of which will advance the 
determination of the class members’ cla ims.3 

B 

The Dist r ict Cour t , recognizing tha t “one significan t is-
sue common to the class may be sufficient to warran t cer -
t ifica t ion ,” 222 F . R. D. 137, 145 (ND Cal. 2004), found 
tha t the pla in t iffs easily met tha t t est .  Absent an er ror of 
law or an abuse of discret ion , an appella te t r ibunal has no
warrant to upset the Dist r ict Cour t ’s finding of commonal-
ity. See Califano v. Yamasaki, 442 U. S. 682, 703 (1979) 
(“[M]ost issues ar ising under Rule 23 . . . [a re] commit ted 
in the fir st instance to the discret ion of the dist r ict 
cour t .”).

The Dist r ict Cour t cer t ified a class of “[a ]ll women em-
ployed a t any Wal-Mar t domest ic reta il store a t any t ime
since December 26, 1998.” 222 F . R. D., a t 141–143 (in-
terna l quota t ion marks omit ted). The named pla in t iffs,
led by Bet ty Dukes, propose to lit iga te, on beha lf of the 
class, allegations that Wal-Mart discriminates on the basis 
of gender in pay and promot ions. They a llege tha t the
company “[r ]eli[es] on gender st ereotypes in making em-
ployment decisions such as . . . promot ion[s] [and] pay.”
App. 55a . Wal-Mar t permits those prejudices to in fect
personnel decisions, the pla in t iffs con tend, by leaving pay 
and promotions in the hands of “a near ly a ll male manage-
r ia l workforce” using “arbit ra ry and subject ive cr iter ia .”
Ibid. Fur ther a lleged bar r iers to the advancement of
female employees include the company’s requirement , “as
a condit ion of promot ion to management jobs, tha t em-

——————
3 The Cour t suggests Rule 23(a)(2) must mean more than it says.  See 

ante, a t 8–10.

 

If the word “questions” were taken literally, the major ity
asserts, plaint iffs could pass the Rule 23(a)(2) bar by “[r ]eciting . . . 
quest ions” like “Do all of us plaintiffs indeed work for Wal-Mart?” Ante, 
a t 9. Sensibly read, however , the word “quest ions” means disputed 
issues, not any utterance crafted in the grammatical form of a question. 
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ployees be willing to reloca te.” Id., a t 56a . Absent in -
st ruct ion otherwise, there is a r isk tha t managers will act 
on the familia r assumpt ion tha t women, because of their 
services to husband and ch ildren , a re less mobile than 
men. See Dept . of Labor, Federa l Glass Ceiling Commis-
sion , Good for Business: Making Full Use of the Nat ion’s
Human Capital 151 (1995). 

Women fill 70 percen t of the hour ly jobs in the reta iler ’s
stores but make up only “33 percent of management em-
ployees.” 222 F . R. D., a t 146.  “[T]he higher one looks in
the organiza t ion the lower the percentage of women.” Id., 
a t 155. The pla in t iffs’ “la rgely uncontested descr ipt ive 
sta t ist ics” a lso show that women working in the company’s
stores “are pa id less than men in every region” and “tha t
the sa lary gap widens over t ime even for men and women 
h ired in to the same jobs a t the same t ime.” Ibid.; cf. 
Ledbetter v. Goodyear T ire & R ubber Co., 550 U. S. 618, 
643 (2007) (GINSBURG, J., dissenting). 

The Dist r ict Cour t iden t ified “systems for . . . promot ing
in-store employees” tha t were “sufficien t ly simila r across 
regions and stores” to conclude tha t “the manner in which 
these systems a ffect the class ra ises issues tha t a re com-
mon to all class members.” 222 F . R. D., a t 149.  The 
selection of employees for promot ion to in -store manage-
ment “is fa ir ly character ized as a ‘tap on the shoulder ’
process,” in which managers have discret ion about whose 
shoulders to tap. Id., a t 148. Vacancies a re not regular ly 
posted; from among those employees sa t isfying minimum 
qualifica t ions, managers choose whom to promote on the
basis of their own subjective impressions.  Ibid. 

Wal-Mar t ’s compensa t ion policies also operate uniformly 
across stores, the District Court found.  The retailer leaves 
open a $2 band for every posit ion’s hour ly pay ra te.  Wal-
Mar t provides no st andards or cr iter ia for set t ing wages 
with in tha t band, and thus does noth ing to counter uncon-
scious bias on the part of supervisors.  See id., a t 146–147.
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Wal-Mar t ’s supervisors do not make their discret ion-
a ry decisions in a vacuum. The District Cour t r eviewed 
means Wal-Mart used to mainta in a “carefu lly constructed
. . . corpora te cu ltu re,” such as frequent meet ings to re-
inforce the common way of th inking, regular t r ansfers of
managers between stores to ensure un iformity th rough-
out the company, monitor ing of stores “on a close and con-
stan t basis,” and “Wal-Mar t TV,” “broadcas[t ] . . . in to 
a ll stores.” Id., a t 151–153 (in terna l quota t ion marks
omitted).

The pla in t iffs’ evidence, including class members’ ta les
of their own exper iences,4 suggests tha t gender bias suf-
fused Wal-Mar t ’s company culture. Among illustrations, 
sen ior management oft en refer to female associa tes as 
“lit t le J an ie Qs.” Pla in t iffs’ Mot ion for Class Certification 
in No. 3:01–cv–02252–CRB (ND Cal.), Doc. 99, p. 13 (in-
terna l quota t ion marks omit ted). One manager told an
employee tha t “[m]en are here to make a ca reer and 
women aren’t .” 222 F . R. D., a t 166 (in terna l quota t ion 
marks omit t ed). A commit tee of female Wal-Mar t execu-
t ives concluded tha t “[s]tereotypes limit the opportunities 
offered to women.” Plaintiffs’ Mot ion for Class Cer t ifica-
t ion in No. 3:01–cv–02252–CRB (ND Cal.), Doc. 99, a t 16
(internal quotation marks omitted).

Fina lly, the pla in t iffs presented an exper t ’s appra isa l to
show tha t the pay and promot ions dispar it ies a t Wal-Mar t 
“can be expla ined only by gender discr iminat ion and not 
by . . . neu t ra l var iables.” 222 F. R. D., a t 155.  Using
regression analyses, their exper t , Richard Drogin , con-

——————
4 The major ity purports to der ive from Teamsters v. United S tates, 

431 U. S. 324 (1977), a ru le that a discr imination cla im, if accompanied
by anecdotes, must supply them in numbers propor t iona te to the size of 
the class. Ante, a t 17–18. Teamsters, the Cour t acknowledges, see 
ante, a t 18, n . 9, instructs tha t statistica l evidence a lone may suffice, 
431 U. S., a t 339; tha t decision can hardly be sa id to establish a nu-
merical floor before anecdotal evidence can be taken into account. 
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t rolled for factors including, in ter alia, job performance, 
length of t ime with the company, and the store where an
employee worked.  Id., a t 159.5  The resu lt s, the Dist r ict 
Cour t found, were sufficient to ra ise an “inference of dis-
cr iminat ion .” Id., a t 155–160.

C 

The Dist r ict Cour t ’s iden t ifica t ion of a common question,
whether Wal-Mar t ’s pay and promot ions policies gave r ise 
to un lawful discr iminat ion , was hardly in firm. The prac-
t ice of delegat ing to supervisors la rge discret ion to make 
personnel decisions, uncontrolled by formal standards, has
long been known to have the potent ia l to produce dispa-
ra te effects.  Managers, like a ll humankind, may be prey 
to biases of which they are unaware.6  The r isk of dis-
cr imina t ion is heigh tened when those managers a re pre-
dominant ly of one sex, and a re steeped in a corpora te 
culture that perpetuates gender stereotypes. 

The pla in t iffs’ a llega t ions resemble those in one of the 
——————

5 The Cour t asser t s tha t Drogin showed only average differences a t
the “regional and na t iona l level” between male and female employees. 
Ante, a t 16 (in ternal quotation marks omitted).  In fact , h is regression 
analyses showed there were disparities within stores. The major ity’s
content ion to the cont rary reflects only an arcane disagreement about 
stat istica l method—which the Dist r ict Cour t resolved in the pla in t iffs’
favor .  222 F. R. D. 137, 157 (ND Cal. 2004).  Appellate review is no
occasion to disturb a t r ia l cour t ’s handling of factual disputes of th is 
order. 

6 An example vividly illustrates how subjective decisionmaking can be 
a veh icle for discriminat ion.  Performing in symphony orchestras was 
long a male preserve.  Goldin and Rouse, Orchestra t ing Impartiality: 
The Impact of “Blind” Audit ions on Female Musicians, 90 Am. Econ .
Rev. 715, 715–716 (2000).  In the 1970’s orchestras began h ir ing musi-
cians through auditions open to all comers.  Id., at 716. Reviewers were 
to judge applican ts solely on their musica l abilities, yet subconscious
bias led some reviewers to disfavor women.  Orchestras tha t permitted
reviewers to see the applican ts h ired fa r fewer female musicians than
orchestras tha t conducted blind auditions, in which candidates played
behind opaque screens. Id., at 738. 
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prototypical cases in th is a rea , Leisner v. N ew Y ork Tel. 
Co., 358 F . Supp. 359, 364–365 (SDNY 1973). In deciding
on promot ions, supervisors in tha t case were to st a r t with
object ive measures; bu t u lt imately, they were to “look a t
the individual as a tota l individua l.” Id., a t 365 (in terna l 
quotation marks omit ted).  The fina l quest ion they were to
ask and answer : “Is th is person going to be successful in 
our business?” Ibid. (in terna l quota t ion marks omit ted).
It is hardly surpr ising tha t for many managers, the idea l
candidate was someone with character ist ics simila r to 
their own. 

We have held tha t “discret ionary employment pract ices”
can give r ise to Tit le VII cla ims, not only when such prac-
tices are motivated by discriminatory intent but also when
they produce discr imina tory resu lt s. See Watson v. Fort 
Worth Bank & Trust, 487 U. S. 977, 988, 991 (1988).  But 
see ante, a t 17 (“[P]roving tha t [a ] discret ionary system
has produced a . . . disparity is not enough .”). In Watson, 
a s here, an employer had given it s managers la rge au thor -
ity over promot ions.  An employee sued the bank under 
Tit le VII, a lleging tha t the “discret ionary promot ion sys-
t em” caused a discr iminatory effect based on race. 487 
U. S., a t 984 (in terna l quota t ion marks omit ted).  Four 
differen t supervisors had declined, on separa te occasions,
to promote the employee.  Id., a t 982.  Their reasons were 
subjective and unknown.  The employer , we noted “had 
not developed precise and formal cr iter ia for eva lua t ing 
candida tes”; “[i]t r elied instead on the subject ive judgment
of supervisors.” Ibid. 

Aware of “the problem of subconscious stereotypes and 
prejudices,” we held tha t the employer ’s “undisciplined
system of subject ive decisionmaking” was an “employment
pract ic[e]” tha t “may be analyzed under the dispara te 
impact approach.” Id., a t 990–991.  See a lso Wards Cove 
Pack ing Co. v. Atonio, 490 U. S. 642, 657 (1989) (recogniz-
ing “the use of ‘subject ive decision making’” as an “em-
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ployment pract ic[e]” subject to disparate-impact attack). 
The pla in t iffs’ a llega t ions sta te cla ims of gender dis-

cr imina t ion in the form of biased decisionmaking in both
pay and promot ions. The evidence reviewed by the Dis-
t r ict Cour t adequa tely demonst ra ted tha t resolving those
cla ims would necessita te examina t ion of par t icula r poli-
cies and pract ices a lleged to a ffect , adversely and globa lly,
women employed a t Wal-Mar t ’s stores. Rule 23(a )(2), 
set t ing a necessa ry bu t not a sufficien t cr iter ion for class-
action certification, demands nothing further. 

II  
A  

The Cour t gives no credence to the key dispu te common 
to the class: whether Wal-Mart’s discretionary pay and pro-
motion policies are discriminatory.  See ante, a t 9 (“Re- 
citing” questions like “Is [giving managers discret ion over
pay] an un lawful employment pract ice?” “is not suffi- 
cien t to obta in class cer t ifica t ion .”).  “What mat ters,” the 
Cour t asser t s, “is not the ra ising of common ‘quest ions,’”
but whether there are “[d]issimilar it ies with in the pro-
posed class” tha t “have the potential to impede the genera-
t ion of common answers.” Ante, a t 9–10 (quot ing Na-
gareda , Class Cer t ifica t ion in the Age of Aggregate Proof, 
84 N. Y. U. L. Rev. 97, 132 (2009); some in terna l quota t ion 
marks omitted). 

The Cour t blends Rule 23(a)(2)’s th reshold cr iter ion
with the more demanding cr iter ia of Rule 23(b)(3), and
thereby eleva tes the (a )(2) inquiry so tha t it is no longer 
“easily sa t isfied,” 5 J . Moore et al., Moore’s Federa l Prac-
t ice §23.23[2], p. 23–72 (3d ed. 2011).7 Rule 23(b)(3) cer t i-

——————
7 The Cour t places considerable weigh t on General T elephone Co. of 

Southwest v. Falcon, 457 U. S. 147 (1982).  Ante, a t 12–13.  That case 
has lit t le relevance to the quest ion before the Cour t today.  The lead 
pla in t iff in Falcon a lleged discr imina t ion evidenced by the company’s
fa ilu re to promote h im and other Mexican-American employees and 



9 Cite as: 564 U. S. ____ (2011) 

Opinion of GINSBURG, J. 

fica t ion requires, in addit ion to the four 23(a ) findings, de-
termina t ions tha t “quest ions of law or fact common to 
class members predomina te over any quest ions a ffect ing 
on ly individua l members” and tha t “a class act ion is supe-
r ior to other ava ilable methods for . . . adjudica t ing the 
controversy.”8 

The Cour t ’s emphasis on differences between class 
members mimics the Rule 23(b)(3) inquiry in to whether 
common quest ions “predominate” over individua l issues. 
And by asking whether the individual differences “impede”
common adjudica t ion , ante, a t 10 (in terna l quota t ion
marks omit t ed), the Cour t duplica tes 23(b)(3)’s quest ion
whether “a class act ion is super ior” to other modes of
adjudication.  Indeed, Professor Nagareda , whose “dissimi-

——————

failure to h ire Mexican-American applicants.  There were “no common 
questions of law or fact” between the claims of the lead plaintiff and the
applicant class.  457 U. S., a t 162 (Burger , C. J., concurring in par t and
dissen t ing in par t ) (emphasis added).  The pla in t iff-employee a lleged
tha t the defendant -employer had discr imina ted against h im in tent ion-
ally.  The applicant class cla ims, by contrast , were “advanced under the 
‘adverse impact ’ theory,” ibid., appropriate for facially neu tral prac-
t ices. “[T]he only commonality [wa]s tha t respondent is a Mexican-
American and he seeks to represent a class of Mexican-Americans.”
Ibid. Here the same practices touch and concern a ll members of the 
class. 

8 “A class action may be maintained if Rule 23(a) is satisfied and if: 
“(1) prosecu t ing separa te act ions by or against individual class mem-

bers would crea te a r isk of . . . inconsisten t or varying adjudications . . . 
[or] adjudications with respect to individual class members tha t , a s a
pract ica l mat ter , would be dispositive of the in terests of the other 
members . . . ; 

“(2) the par ty opposing the class has acted or refused to act on
grounds tha t apply generally to the class, so tha t fina l in junctive relief 
. . . is appropriate respecting the class as a whole; or

“(3) the court finds tha t the quest ions of law or fact common to class
members predomina te over any quest ions a ffect ing only individual
members, and tha t a class act ion is super ior to other ava ilable methods 
for fa ir ly and efficiently adjudicat ing the controversy.” Fed. Rule Civ. 
Proc. 23(b) (paragraph breaks added). 
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la r it ies” inquiry the Court endorses, developed his position
in the context of Rule 23(b)(3).  See 84 N. Y. U. L. Rev., 
a t 131 (Ru le 23(b)(3) requires “some decisive degree of 
similar ity across the proposed class” because it “speaks
of common ‘quest ions’ tha t ‘predomina te’ over individual
ones”).9 “The Rule 23(b)(3) predominance inquiry” is
meant to “tes[t ] whether proposed classes are sufficien t ly
cohesive to warrant adjudication by represen ta t ion .”
Am chem Products, Inc. v. Windsor, 521 U. S. 591, 623 
(1997). If cour t s must conduct a “dissimila r it ies” analysis
a t the Rule 23(a )(2) st age, no mission remains for Rule
23(b)(3).

Because Rule 23(a) is a lso a prerequisite for Rule
23(b)(1) and Rule 23(b)(2) classes, the Cour t ’s “dissimila r i-
t ies” posit ion is fa r reaching.  Individua l differences 
should not bar a Rule 23(b)(1) or Rule 23(b)(2) class, so 
long as the Rule 23(a) threshold is met . See Amchem 
Products, 521 U. S., a t 623, n . 19 (Rule 23(b)(1)(B) “does 
not have a predominance requirement”); Yamasaki, 442 
U. S., at 701 (Rule 23(b)(2) action in which the Court noted 
tha t “[i]t is unlikely tha t differences in the factua l back-
ground of each cla im will a ffect the ou tcome of the lega l
issue”). For example, in Franks v. Bowm an T ransp. Co., 
424 U. S. 747 (1976), a Rule 23(b)(2) class of Afr ican-
Amer ican t ruckdr ivers compla ined tha t the defendant had 
discr imina tor ily refused to h ire black applican ts.  We 
recognized tha t the “qualification[s] and performance” of
individual class members might vary.  Id., at  772 (internal 
quota t ion marks omit ted). “Genera liza t ions concern ing
such individua lly applicable evidence,” we caut ioned,
“cannot serve as a just ifica t ion for the den ia l of [in junc-

——————
9 Cf. supra, a t 2 (Rule 23(a) commonality prerequisite sa t isfied by

“[e]ven a single quest ion . . . common to the members of the class”
(quot ing Nagareda, The Preexistence Pr inciple and the St ructure of the
Class Action, 103 Colum. L. Rev. 149, 176, n. 110 (2003)). 
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t ive] relief to the ent ire class.” Ibid. 

B 

The “dissimila r it ies” approach leads the Cour t to t ra in
it s a t tent ion on what dist inguishes individual class mem-
bers, ra ther than on what un ites them. Given the lack of 
standards for pay and promot ions, the major ity says, 
“demonst ra t ing the inva lidity of one manager’s use of
discret ion will do noth ing to demonst ra te the inva lidity of 
another ’s.” Ante, at 15. 

Wal-Mar t ’s delega t ion of discret ion over pay and promo-
t ions is a policy un iform throughout a ll stores.  The very 
na ture of discret ion is tha t people will exercise it in var i-
ous ways. A system of delega ted discret ion , Watson held, 
is a pract ice act ionable under Tit le VII when it produces
discr iminatory ou tcomes.  487 U. S., a t 990–991; see su-
pra, a t 7–8. A finding tha t Wal-Mar t ’s pay and promo-
t ions pract ices in fact viola te the law would be the fir st
step in the usua l order of proof for pla in t iffs seeking indi-
vidua l remedies for company-wide discr imina t ion .  Team -
sters v. United S tates, 431 U. S. 324, 359 (1977); see Albe-
m arle Paper Co. v. Moody, 422 U. S. 405, 415–423 (1975).
Tha t each individua l employee’s unique circumstances will
ultimately determine whether she is entitled to backpay or 
damages, §2000e–5(g)(2)(A) (bar r ing backpay if a pla in t iff 
“was refused . . . advancement . . . for any reason other 
than discr imina t ion”), should not factor in to the Rule 
23(a)(2) determination. 

* * * 

The Cour t er r s in impor t ing a “dissimila r it ies” not ion
su ited to Rule 23(b)(3) in to the Rule 23(a) commonality 
inquiry. I therefore cannot join Par t II of the Cour t ’s
opinion. 


