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In Search of Consensus on “Net Worth”

R. Michael Northrup, CowLES & THOMPSON, P.C., Dallas
Melinda R. Newman, CowLES & THOMPSON, P.C., Dallas

INTRODUCTION

Twenty-two years ago, the Supreme Court of Texas held that a defendant’s net
worth is relevant to exemplary damages and therefore discoverable. Lunsford v. Morris,
746 SW.2d 471, 471 (Tex. 1988). By dissent, Justice Raul Gonzalez argued the court
“should adopt some guidelines and/or make rule changes in order to avoid some of the
practical problems that will arise as the bench and bar struggle to implement this
decision.” 1d. at 474 (Gonzalez, J, dissenting). In the twenty-two years since Lunsford
was written, the bench and bar have struggled mightily. Practitioners now have some
additional guidelines in the form of statutes and court decisions. However, a uniform
definition of “net worth” has not yet been realized, and courts disagree on what
discovery is appropriate on net worth. Further, the point in time at which net worth
should be measured is not always clear. In addition, there is no standardized answer as
to whether any predicate pleading or evidentiary showing is needed before discovery of
net worth is permitted. This article attempts to catalogue how far the Legislature and
the intermediate courts have come in attempting to answer Lunsford’s unanswered
questions.

l. Intermediate Appellate Courts Have Adopted an Accountant’s Definition of
“Net Worth”

“Net worth” is presently used in two contexts. Texas Civil Practice and Remedies
Code section 41.011 lists “net worth” as one of six factors a jury should consider in
determining the amount of an exemplary damage award. Tex. Qv. PrAC. & ReM. CODE
ANN. 841.011(a)(6) (Vernon 2008). Appellate practitioners encounter “net worth” in
determining the amount of security needed to suspend execution on a money judgment
during an appeal. See Id. at 852.006(b)(1) (Vernon 2008); Tex. R. App. P. 24.2. “Net
worth” is not defined in either of these contexts.

The absence of a net worth definition is surprising given the requirements of
Texas Rule of Appellate Procedure 24. When a judgment debtor’s affidavit of net worth
is challenged, rule 24.2(c)(3) requires the trial court to issue an order stating the net
worth of the judgment debtor and stating “with particularity” the factual basis for the
determination. Tex. R. App. P. 24.2(c)(3). Atrial court abuses its discretion if it fails to
find the debtor’s net worth or to state with particularity the factual basis for the
determination. Inre Snith, 192 SW.3d 564, 568 (Tex. 2006). Courts have been left to
comply with these requirements in a definitional vacuum.
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Hve courts of appeal have adopted a formulaic definition of net worth. These
five courts have held that net worth is calculated as the difference between total assets
and total liabilities as determined by generally accepted accounting principles (GAAP).
Newsome v. N. Tex. Neuro-Science Cr., P.A., No. 08-09-00025-CV, 2009 Tex. App. LEXIS
8628, at *9 (Tex. App.—H Paso Nov. 9, 2009, no pet.); In re Jacobs, 300 SW.3d 35, 46
n.11 (Tex. App.—Houston [14th Dist.] 2009, orig. proceeding); Enviropower, LLC v.
Bear, Searns & (0., 265 SW.3d 1, 5 (Tex. App.—Houston [1st Dist.] 2008, pet. denied)
(en banc); G.M. Houser, Inc. v. Rodgers, 204 SW.3d 836, 840 (Tex. App.—Dallas 2006,
no pet.).

Il How to Seek Review of Qupersedeas Net Worth Determinations and Overbroad
Discovery Orders Concerning Net Worth

To complain of a trial court’s net worth determination in connection with setting
a supersedeas bond amount, a party must file a motion in the court of appeals. Tex. R.
ArP. P. 24.4. A petition for writ of mandamus is the proper vehicle to present a
complaint in the Supreme Court of Texas. In re Snith, 192 SW.3d at 566. (treating a
motion for review as petition for writ of mandamus). To complain of a trial court’s
order requiring over-broad discovery of sensitive financial information, a party can file a
petition for writ of mandamus in the court of appeals. See, e.g., In re Jacobs, 300
SW.3d at 47. Alternatively, a complaint can be raised by appeal after final judgment,
but it is unlikely that such an appeal would afford an adequate remedy after-the-fact.

[ll.  Using GAAP as a Yardstick for Assets and Liabilities
A. Many Questions Are Open for Debate

If “assets minus liabilities” is the defining formula for net worth, the focus of
debate shifts to defining and measuring assets and liabilities. Using GAAP, appellate
courts have rejected other proposed evidence or measures of net worth, including tax
returns, LMC Gomplete Auto, Inc. v. Burke, 229 SW.3d 469, 486 (Tex. App.—Houston
[1st Dist.] 2007, no pet.); projected revenues, Enviropower, LLC, 265 SW.3d at 5;
market value or market capitalization, Id. at 5 & n.4; see Ramco Gl & Gas, Ltd. v. Anglo
Dutch (Tenge) LLC, 171 SW.3d 905, 912 (Tex. App.—Houston [14th Dist.] 2005, no
pet.); and a debtor’s ability to make payroll as evidence that the debtor is not insolvent,
see LMC Gomplete Auto, 229 SW.3d at 485-86 (rejecting trial court’s contrary
conclusion).

While GAAP provides some answers and some helpful information, some issues
involving what will count as an asset or a liability are still not resolved by GAAP. Expert
testimony may be required, and court rulings to resolve disputes are still needed. For
example, it is sometimes difficult to determine whether to treat a debt from aloan asa
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